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October 21, 2011 
 
 
By Hand-Delivery and First Class Mail 
 
Daniel C. Barr, Esq. 
Perkins Coie 
2901 N. Central Ave. 
Suite 2000 
Phoenix, Arizona  85012-2788 
 

Re:  Statements made by Jordan Rose at the Town of Florence Planning and Zoning 
Commission on October 6, 2011 

 
Dear Mr. Barr: 
 
 Jordan Rose posted on her blog a letter from you dated October 10, 2011, on the subject 
matter of statements she made to the Town of Florence Planning and Zoning Commission on 
October 6, 2011.  As you represent Ms. Rose on this subject, we are directing our letter to you as 
her counsel. 
 
 We represent Curis Resources (Arizona), Inc.  At the October 6 hearing, Ms. Rose stated 
publicly that Curis Resources intended to benefit from a tax certification issued in 1996 to BHP 
Copper, Inc., and was hiding its intent to benefit from the tax certification while touting the tax 
benefits of the Florence in situ copper recovery project (Florence Copper).  The hearing was, and 
still is, being broadcast over the Town of Florence website and is available for viewing on their 
website.  Ms. Rose has also repeated the allegations on her blog. 
 
 While Curis Resources encourages robust public debate, it expects fair public debate.  
Ms. Rose’s comments were so egregiously wrong that Curis Resources requests that Ms. Rose, 
consistent with her ethical duties as a lawyer, correct the record before the Commission and 
candidly acknowledge that she mistakenly jumped to erroneous and false conclusions. 
 
 A.R.S. § 41-1514.02 in the past allowed the Arizona Department of Commerce to 
establish and conduct an environmental technology assistance program, such as tax credits, to 
assist companies that produce renewable energy products.  The Department was authorized to 
issue certificates to qualifying producers.  A.R.S. § 43-1169 provided a tax credit for 
construction costs for qualified facilities under certain conditions.  No new certifications could 
be issued after June 30, 1996.  See A.R.S. § 41-1514.02(C). 
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 In 1996, BHP Copper, Inc., was the owner of the Florence Copper property.  On June 25, 
1996, BHP was issued a certificate that made it eligible for the tax credit.  Contrary to your 
statement in your October 10 letter, BHP began construction on a qualifying facility in 1997.  It 
constructed 67 wells and production facilities, from which they produced copper plates.  The 
project halted when copper prices fell.  The project was then abandoned by BHP, which 
transferred the property to Florence Copper, Inc., in 2000.   

 
Florence Copper, Inc. was sold to Merrill Mining, LLC, in 2001.  In 2004, Roadrunner 

Resorts, LLC, acquired the private land owned by Florence Copper, Inc. and WHM Merrill 
Ranch Investments, LLC, subsequently acquired those patented lands.  In 2008, Felix-Hunt 
Highway, LLC, acquired Florence Copper, Inc., which was then the lessee under the Arizona 
State Mineral lease 11-26500.  On March 10, 2009, the private land comprising part of Florence 
Copper was conveyed in foreclosure proceedings to The Peoples Bank.  On October 28, 2009, 
Merrill Ranch Properties, LLC, acquired the private land from The Peoples Bank.  Curis 
Resources purchased the private land from Merrill Ranch Properties, LLC, on December 17, 
2009.  On February 24, 2010, Curis Resources obtained assignment from Florence Copper, Inc., 
of Arizona State Mineral Lease 11-26500.  No improvements were made to the property or 
project after BHP transferred it to Florence Copper, Inc. in 2000.1 
 

As noted, there are a number of conditions to obtaining or transferring a tax credit.  A 
certificate is transferrable only to successors “that have acquired and continue to operate a 
facility that was used to meet the qualifications prescribed in subsection E of this section and that 
continues to be used predominately for the purposes described in subsection E, paragraph 2, 
subdivision (b) of this section . . . .”  A.R.S.  § 41-1514.02(I).  As there was not a continuous 
operation of the qualifying facility at the time of its transfer to Florence Copper, Inc. the 
certificate was not transferable to Florence Copper, Inc..  As Florence Copper, Inc. did not have 
the certificate, nothing more than the property was ultimately transferred to Curis Resources.  
Indeed, there is no written assignment of the certificate to Curis Resources. 
 
 In addition, there are a number of restrictions that render the tax credit void.  The tax 
credit for construction is lost if the environmental technology producer “abandons construction 
before the facility is placed in service . . . .”  A.R.S.§ 43-1169(G)(1).  BHP abandoned the  
construction on the facility in 2000, thereby losing the credit. 
 
 Further, according to the enabling legislation, and as reflected on the face of the 
certificate, to qualify for the tax credit, the environmental technology producer must make or 
expect to make at least $20,000,000 of new capital investment within five years after 
construction commences or improvements are installed.  A.R.S. § 41-1514(E)(2)(c) (1993 Ariz. 
Sess. Laws Ch. 258 § 2).  BHP did not make $20,000,000 in new capital investment from 1997, 

                                                 
 1 All of this information is publicly available in the Preliminary Economic Assessment for the 
Florence Project dated September 30, 2010, prepared by SRK Consulting and available at 
www.curisresources.com/i/pdf/Curis_Florence_NI43-101_PEA_30Sep2010.PDF.  The facilities 
constructed by BHP still exist, are referred to frequently in Curis Resources’ public presentation 
materials, and are readily apparent to any visitor to the Florence Copper site. 

http://www.curisresources.com/i/pdf/Curis_Florence_NI43-101_PEA_30Sep2010.PDF
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when it started construction, to 2000, when it abandoned the project and transferred the property 
to Florence Copper, Inc.  By 2000, it was clear that the required expenditures were not expected 
to be made in five years after construction commenced. 
 
 In addition, A.R.S. § 43-1169(C) states that “a credit is not allowed under this section for 
any amount spent more than ten years after the start of the facility’s initial construction.”  As 
BHP’s initial construction began in 1997, well over ten years ago, there are no further income tax 
credits allowed under BHP’s original certificate since 2007. 
 
 Further, the legislation requires annual reports.  A.R.S. § 41-1514.02(G)(1) states that 
“[i]f the taxpayer fails to provide the required information, the department of commerce shall 
immediately revoke the taxpayer’s qualifications and notify the department of revenue.”  This 
provision is mandatory.  Curis Resources has filed no annual reports with the Department of 
Commerce. 
 

Given all of these facts, for Ms. Rose to claim that Curis Resources had a hidden intent to 
benefit from the tax credit issued to BHP Copper in 1996 is simply false both in the particulars 
and in the general impression she attempted to create.  Whether through negligence, 
recklessness, or willfulness, Ms. Rose made a presentation that was as inflammatory and harmful 
as it was inaccurate.  Without adequate investigation, Ms. Rose jumped to the worst possible 
conclusions to harm Curis Resources’ reputation and advance unfairly her client’s interests. 
 
 Finally, and perhaps most egregiously, Ms. Rose attempted to create the impression that 
Curis Resources was trying to “hide” the certificate through misleading numbers in the economic 
impact report.  At the meeting Ms. Rose said: 
 

And so we thought it was odd for, and maybe you did too, or someone in your 
staff did, but when we in our economic analysis team were studying the study 
that Curis put out, that was, you know all the benefits, the economic impacts of 
the Curis mine project, they had all sorts of numbers, all these great things that 
the Town’s going to get, the State’s going to get, all these financial benefits. 
They show their federal income tax but it was weird to us that they don’t 
show state income tax.  Hmmmm. Ok well why?  Well now we know why, 
we know why because they knew the tax breaks apply to this very mine 
location. 

 
 This statement is unquestionably not true, and Ms. Rose must have known it was untrue 
because she herself claimed to have studied the report, a copy of which is attached for your 
convenience.  As you can see, page 30 of the report clearly states that “[t]he largest share (about 
$4.5 million or 32%) of the new direct tax payments from the Florence Copper Project will go to 
the State of Arizona.”  Table 10 on page 32 of the report shows tax payments to the State of 
Arizona as $4,471,000.   
 
 Moreover, the evidence strongly suggests that Ms. Rose must have known her statements 
were not true when she made that statement because she had seen the numbers on pages 30 and 
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32 of the report.  In her speech and PowerPoint presentation, Ms. Rose estimates the “State 
Income Tax Liability” at $4.5 million, the exact same number provided in the report.  How does 
Ms. Rose claim to have reached this number that supposedly did not appear in the report? 
 

Ok, now the Curis doesn’t estimate their State income tax so they do estimate 
their federal income tax liability at 22.7 million dollars a year. So their state 
income tax, if we take that and extrapolate we think it would be it would be 
about 4.5 million dollars a year . . .  

 
The problem with this alleged extrapolation is that the report never says that the federal income 
tax liability would be $22.7 million.  As you can see on page 36 of the report, the $22.7 million 
amount represents “corporate income taxes, payroll taxes, and other taxes and fees.”  This leaves 
two possibilities.  One is that Ms. Rose “extrapolated” from a number that she did not even 
understand (because she characterized it incorrectly as “Federal Income Tax Liability”) and 
miraculously arrived at the exact same number she claims Curis Resources was hiding.  The 
other possibility is that Ms. Rose took the $4.5 million amount from the report and then 
unabashedly told the Commission the number was not in the report.  The latter possibility, of 
course, seems far more probable.  Ms. Rose told a defamatory falsehood that she knew or should 
have known was false. 
 
 As you know, the Rules of Professional Conduct, Ariz. R. Sup. Ct. 42, impose upon 
lawyers a broad prohibition against knowingly making “a false statement of material fact or law 
to a third person” in the course of representing a client.  ER 4.1(a).  An even higher duty applies 
when the lawyer is before a tribunal.  Specifically, the Rules require that a lawyer “shall not 
knowingly make a false statement of fact or law to the tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer.”  ER 
3.3(a)(1) (emphasis added).  Although a tribunal is generally defined as a body acting in an 
adjudicative capacity, ER 1.0(m), the obligations of ER 3.3(a) also apply to a lawyer 
“representing a client before a legislative body or administrative agency in a nonadjudicative 
proceeding.”  ER 3.9; see also Restatement (Third) of The Law Governing Lawyers § 104(2).  
When a lawyer is advocating subject to ER 3.3(a), “a knowing false statement of fact includes a 
statement on which the lawyer then has insufficient information from which reasonably to 
conclude that the statement is accurate.”  Id. § 120(1)(b) cmt. f. 
 
 This duty of candor to a tribunal imposed by ER 3.3 requires that a lawyer “do more than 
merely tell the truth.  [A lawyer] must be ‘candid,’ i.e., frank, without guile, aboveboard, 
straightforward.”  Rotunda and Dzienkowski, The Lawyer’s Deskbook on Professional 
Responsibility 766 (ABA 2011).  Lawyers “may not practice deliberate self-deception or 
deliberately evade knowledge” of the falsehood of their statements to avoid their duty of candor.  
Hazard and Hodes, The Law of Lawyering § 29.8 (3d ed.); Restatement § 120 cmt. f (“[A] 
knowing false statement of fact includes a statement on which the lawyer then has insufficient 
information from which reasonably to conclude that the statement is accurate.” (emphasis 
added).  The importance of this higher duty is reflected in the fact that a lawyer must correct an 
inadvertent misstatement of material fact.  ER 3.3(a)(1).  It is also reflected in the fact that the 
Rules require lawyers to disclose legal authority that is directly adverse to their position (such as 
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the statutes and session law cited above) even if their opponents do not do so.  ER 3.3(a)(2).  
Lawyers who make misrepresentations or fail to correct them are subject to professional 
discipline.  See Safeway Ins. Co., Inc. v. Guerrero, 210 Ariz. 5, 15 ¶ 33, 106 P.3d 1020, 1030 
(2005) (citing ER 3.3(a) and Rules 53 and 60, Ariz. R. Sup. Ct.); see also Restatement §§98(1), 
120(1)(b). 
 
 Curis Resources contends that Ms. Rose certainly did not have a good faith belief in the 
truth of her contentions.  The extent of her investigations do not support the magnitude of 
conclusions she incorrectly reached.  See ER 3.1 cmt. 2 (lawyers must “inform themselves about 
the facts of their clients’ cases and the applicable law” to ensure that their arguments are 
nonfrivolous).  As of your receipt of this letter, however, Ms. Rose now knows unequivocally 
that she made false statements of material facts and law to a tribunal, and that she is subject to 
discipline if she does not promptly act to correct those falsehoods.   
 
 Curis Resources requests that Ms. Rose, pursuant to her ethical obligations, correct her 
false statements in writing and on the record with both the Town Planning and Zoning 
Commission and with the Town Council on or before October 28, 2011.  Specifically, Ms. Rose 
must acknowledge in writing that the following statements utilized in her PowerPoint and oral 
presentation are simply not true: 
 

(a)  Curis Resources knew that it could benefit from the 1996 BHP Copper tax 
certification; 

 
 (b)  That the BHP Copper tax certification has any continuing transferability or validity;  
 

(c)  That the BHP Copper tax certification will in any way reduce Curis Resources’ State, 
Town and School District tax obligations; 
 
(d)  That Curis Resources “chose to hide this from you,” that Curis Resources did not 
include state tax liability in its economic impact report, or that Curis Resources 
intentionally misstated any projected future tax liability. 

 
 Curis Resources, pursuant to A.R.S.§ 12-653.02, also requests that Ms. Rose forward her 
written correction of false statements to the Town Manager of Florence to be posted on the 
Town’s website in conjunction with the video streaming of the October 6, 2011 hearing, post the 
letter in her blog, and remove all statements to the contrary from her blog. 
 

If Ms. Rose fails to correct her false statements in writing directed to the recipients and in 
the manner specified in this letter on or before October 28, 2011, Curis Resources will consider 
all of its legal options, including but not limited to the initiation of a bar charge with the State 
Bar of Arizona and/or an action for defamation. 
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I am out of state today, traveling to the East Coast.  If you have any questions about the 
contents of this letter, you can call my partner, Colin Campbell. 

 
 

Sincerely, 
 
 
 
Mark I. Harrison 

 
MIH:ne 
 
cc: Paul Gilbert, Esq. 


